Worst-Case Scenarios
From the Files of an
Employee Benefit
Plan Litigator

The Good, the Bad and the Ugly
By Patrick W. Begos

Your company decides to establish
a new employee benefit plan. As in-
house counsel, you, naturally, are
asked to get involved. The regulatory,
compliance and tax issues will
unquestionably be daunting. Qualified
or non-qualified? Safe harbor?
Contributory? Top-heavy? Defined
benefit or defined contribution? All of
these questions, and more, must be
answered before you can finalize your
company’s plan. And, unquestionably,
you can circle your building with the
advisers and consultants who will line
up to help answer those questions.

But there are other questions that
may not be so obvious in the early
days of plan formation. Who will
decide claims? What powers will they
have? What procedures will they fol-
low? Whoever has the primary
responsibility for writing your plan
document certainly will have some
boilerplate to address at least some
of these issues. It will be worthwhile
for you to take a little time at the
beginning to consider those boiler-
plates in more depth. The time you
spend on them now could save you
and your company a great deal of
time, and money, down the road.

ERISA CrLAM DISPUTES

I don’t envy for a second the job of
the drafters. They have to consider a
thousand details, possibilities and con-
voluted regulations. I couldn’t draft an
employee benefit plan from scratch if
my life depended on it. But I can sec-
ond-guess what someone else has
written like there’s no tomorrow. I
often will look at a plan that someone
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else drafted and lament the choices
made.

Many times, the drafters forget to
consider, and address, what we can
call worst-case scenarios. And there
can’'t be many scenarios that are
worse than litigation over plan man-
agement or plan benefits. It is critical
to spend some time in the drafting
stage contemplating the likelihood
that a claim decision will be chal-
lenged in the future. The language of
the plan can have an enormous
effect on whether a court decides
that a plan administrator’s decision is
going to be upheld or rejected. The
simple truth is, when a dispute over
ERISA benefits goes to court, a com-
pany with a “good” plan and “good”
administrative procedures will usual-
ly win. If the company has a poorly
written plan, it's more difficult to
come out on top. The same is true
for claim procedures. The best-writ-
ten plans can be worthless if the
administrator doesn’t establish claim-
handling procedures, doesn't follow
procedures, or doesn’t create a paper
trail when deciding claims.

ERISA CramM LiTIGATION 101

Before discussing what makes a plan
or procedure “good” or “bad” from a
litigation perspective, a short primer on
ERISA claim litigation is in order.
Though the rules are constantly evolv-
ing, and often differ from one court to
the next, there are some common fea-
tures no matter where you are.

Let’s say the plan in question pro-
vides disability benefits to employ-
ees. An employee who claims to be
disabled must first submit her claim
to the plan itself. The “plan adminis-
trator,” or a “claim administrator,” will
then make a determination to
approve or reject the claim. If the
employee is not satisfied with the
decision, she must be offered (and
must pursue), an “administrative
appeal” of the determination. The
person deciding the administrative
appeal can be part of the same
organization that made the initial
decision, but it can’t be the same per-
son who made the initial decision. If
the employee receives an unsatisfac-
tory decision on administrative
appeal, then she can go to court.
Once in court, ERISA will govern the

action from beginning to end. It will
govern the claims that can be assert-
ed, it will govern the procedures that
will be followed, and it will govern
the remedies that will be available.

In ERISA claim litigation, the “trial”
court is really more of an appellate
tribunal. The court will review the
evidence that the claim administrator
had before it, and it will decide
whether to confirm the administra-
tor’s determination.

The big areas of dispute in ERISA
claim litigation are covered by these
two questions: 1) Will the court con-
sider new evidence that wasn't put
before the administrator? and 2) Will
the court give deference to the admin-
istrator’s determination? The first area
of dispute can have a dramatic effect
on the cost of the litigation. If the evi-
dence is limited to the “administrative
record,” there is no need for docu-
ment production, interrogatories, or
depositions. You go right to the mer-
its. The second area of dispute can
have a dramatic effect on the out-
come. If the court gives deference to
the administrator’s determination, it is
much more likely to confirm it.

From the standpoint of worst-case
scenarios, you want to draft the plan,
and claim procedures, to force the
court to give deference to the admin-
istrator’s decisions, and to prevent
the court from considering evidence
outside of the administrative record.
ADDRESSING WORST-CASE
SCENARIOS BEFORE THEY HAPPEN
‘Magic Words’

The single most important thing you
can do is to have the plan spell out that
the administrator has discretion to inter-
pret the plan and determine claims.
You don't need a lot of legalese. “The
administrator has discretion to interpret
the plan and determine claims” does
the job. Pretty simple.

These are truly magic words. 1f the
plan grants discretion to the adminis-
trator, then the court generally has to
give deference to the administrator’s
claim decisions. There is nothing
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